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THE SHACKLED SENATE 

BY CHARLES S. THOMAS, UNITED STATES SENATOR 



The Seventeenth Amendment to the Constitution of the 
United States transformed the American Senate from a 
chosen to an elective body. This fundamental change was 
wrought after many years of agitation. It encountered and 
finally overcame the bitter hostility of the conservative ele- 
ments of society, which, of course, included the Senate itself. 
The movement rested upon the assumption that the Upper 
Chamber had ceased to be an aid and had become an obstacle 
to the healthy progress of popular government. Its inde- 
pendence of the electorate made it peculiarly susceptible to 
the influence of privilege, so that its natural conservatism 
hardened in the direction of class prerogative. The cure for 
this dangerous tendency was believed to consist in depriving 
the State Legislatures of their power to choose its members, 
and provide for their election by popular vote. The Senate 
would then function as the ally rather than the antagonist of 
the House, and become, in fact as well as in form, a represen- 
tative body. 

The triumph of this great reform would indicate that the 
causes assigned for its demand were finally recognized as 
actually existing, and that the evils complained of would 
disappear with the adoption of the suggested remedy. Hence 
the operation and tendencies of the Senate as now con- 
structed have been watched with unusual interest, and the 
results during the short interval of time elapsing since the 
change was made have, on the whole, justified the claims of 
its advocates. 

But new motive power, to be effective, must work through 
adequate mechanical processes. It must be supplied with 
new machinery or the old appliances must be made adaptable 
to its neefls by suitable alterations. This principle applies 
as well to legislation. As the electric current displaces steam 
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power, through the agency of the dynamo which generates 
and the motor which directs it, so the modern legislative 
spirit can supersede the old conditions and become fully 
articulate only through agencies especially designed for that 
purpose. But the new Senate has not yet supplied itself with 
new tools. It must do this, or the promise of the Seventeenth 
Amendment may fall far short of realization. 

The Senate rules of procedure were adopted in 1806. 
They have undergone but little alterations since then, al- 
though precedents established under them by succeeding 
Senates are numerous and bewildering. The rules of the 
House expire with the Congress enacting them; those of the 
Senate have been constant and threaten to become immortal. 
One hundred and nine years ago, and for years thereafter, 
the business of the National Congress was small in scope and 
easily transacted. The occasions for obstruction were infre- 
quent. The sessions were short. Distances were great, and 
federal activities were usually restricted to the rigid limita- 
tions of the letter of the Constitution. Any rules whereby 
the business of legislation could proceed in orderly course 
consistent with short sessions and early adjournments would 
amply suffice for such conditions. 

But as the needs and activities: of the nation increased 
with the increase of its population, partisanship became more 
manifest, and political and personal interest increasingly 
identified themselves with national legislation. Under these 
influences, the privileges and limitations of the rules were 
naturally invoked, sometimes as a sword, but more frequently 
as a shield. Through these processes they crystallized into 
weapons of obstruction and delay in both Houses, paralyzing 
their powers and delaying or defeating their operations. By 
refusing to respond to roll call, or by resorting to endless 
and interminable discussion, the minority, when so disposed, 
could prevent a vote on any measure or permit a vote upon 
terms of its own dictation. 

This intolerable situation reached its climax in the House 
in 1890, when it was given its quietus by the latt) Speaker 
Reed. Since then the Senate has been its house of refuge. 
More recently, however, Senators present but not respond- 
ing to the roll call are counted when necessary for a quorum, 
and that evil has been mitigated in some degree. But the 
" right of unlimited debate," as it is called, has long been an 
established Senatorial institution, zealously defended by con- 
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servatism as a shield of the minority, and as zealously util- 
ized "whenever the spleen, the interest, or the partisanship of 
any small group of Senators is moved to assail measures ob- 
noxious to them. Indeed, one man alone can interrupt the 
entire machinery of legislation. However formidable the 
majority may be numerically, unanimous consent is the sine 
qua non of final action. " When filibustering began," said 
Mr. Reed, " it took a whole political party to block business. 
It has ripened to such a degree of impossible perfection that 
one man can now hold the country at bay." 

The Senate rules do not in terms make provision for clos- 
ing debate and reaching a vote. Hence a single objection to 
the final submission of a bill is held sufficient to prevent a 
disposal of it. And since the system applies to every sub- 
ject of consideration, a resolution amending the rules can 
be filibustered to death just as easily as a great party meas- 
ure. This explains the failure of all efforts to effect any sub- 
stantial change in the rules for over a century. Thus, dur- 
ing the filibuster against the Shipping Bill last January, Sen- 
ator Reed sought to break the deadlock by a motion providing 
for a vote at a specific time upon the demand of a specific 
number of Senators. This changed the subject, but not the 
situation. The minority merely shifted its point of attack 
and exhausted hours in preventing a vote upon the motion. 

Revolts of the majority against these methods have oc- 
curred on several occasions since Van Buren's time. Those 
of Henry Clay in 1841, of Douglas in 1850, of Hamlin and 
Wilson in 1870, were conspicuous though ineffectual. " Let 
our contests," pleaded Mr. Clay, " be contests of intellectu- 
ality and not of physical force, in seeing who could sit out 
the other, or consume the most time in useless debate. ' ' Even 
in his day the filibuster was a mere contest of physical endur- 
ance, unenlivened by monotonous harangues having little, if 
any, relation to the question before the House. 

In 1893, during the filibuster against the repeal of the 
Sherman Silver Purchase Act, a number of amendments were 
proposed by different Senators, all designed to place some 
limit upon debate. Among those advocating these amend- 
ments were Senators Lodge and Gallinger, both of whom are 
now prominent and eloquent defenders of the old system. 
Senator Piatt of Connecticut then declared that the Senate 
was fast losing the respect of the people, which regarded it 
as a body existing to retard legislation, because under its 
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rules it was virtually impossible to take action upon any bill 
encountering opposition. He also denounced the filibuster 
as an inhuman affair, since it was a contest of endurance and 
not of intellect. 

Senator Vest, one of the obstructionists on that occasion, 
said that if any oracle could be found to solve the difficulty 
and tell him how the pending measure or any measure could 
pass the Senate with the opposition existing against it, he 
would conclude that Omniscience had imparted itself to that 
individual and given him a solution which had not yet been 
found. And Senator Lodge, both in the Senate and through 
the columns of The North American Review, boldly declared 
that since the rules contained no method of compelling a 
vote, they were based upon courtesy, which must be recip- 
rocal or cease to exist. The courtesy which concedes unlim- 
ited debate must, in turn, concede the right to vote, or it be- 
comes impossible as a rule of conduct in a legislative body. 
He emphasized the fact that the right of debate, though im- 
portant, is not the only nor the most important privilege to 
be considered ; that the right to vote is more sacred than the 
right of debate ; and that, when unlimited debate can be used 
for purposes of obstruction, and to defeat the right to vote, 
the system of courtesy has become not only impossible, but 
an abuse and a danger. Truer words were never spoken, 
albeit this same Senator was not only conspicuous in the 
obstructive tactics of last winter, but defended the system 
with all the enthusiasm of a recent convert. 

Under the existing rules, a Senator may talk to the point 
of physical exhaustion, and, after a period of rest, while 
others are conducting the filibuster, he may again take the 
floor and repeat the process. A graphic instance of the man- 
ner in which this privilege can be abused was furnished by 
Senator Weeks on March 3rd last, when the Shipping Bill 
was last reported Out of Committee. After announcing his 
own purpose " to address himself to it at considerable 
length," he gave a list of Senators who would follow him, 
which included the names of Burton, Boot, Gallinger, Lodge, 
Oliver, Jones, Penrose, Townsend, Smoot, Lippitt, Poindex- 
ter, McCumber, Bristow, Cummins, Sherman, Clapp, Suth- 
erland, Nelson, Sterling, Clark, Warren, Smith, and du Pont. 
Nearly all of these Senators, including himself, had spoken 
on the bill theretofore, some of them for a stretch of more 
than thirteen hours. Needless to add that, as the Congress 
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had but one more day of life, the Senator in charge of the 
bill was compelled to withdraw it from further considera- 
tion. Senator Weeks, as the mouthpiece of the minority, 
easily dictated the course of the Senate to a numerically 
strong majority, made legislatively helpless by its own rules 
of procedure. Clearly, this is the antithesis of democracy. 

The proponents of unlimited debate declare that it has 
at times served a good purpose. Without regard to party, 
they point to the defeat of the Force Bill of 1800 through its 
agency as a conspicuous instance. But the same argument 
may be invoked in behalf of every evil through which some 
good cometh. It serves merely to emphasize the evil, and the 
necessity of removing it, since the good may be attained in 
other and far more desirable ways. For it may be asserted 
that not only are many good measures defeated by obstruc- 
tion, although demanded by decided majorities, but many 
schemes are engrafted upon the laws by the threat of fili- 
buster against needed pending legislation, which would not 
otherwise be seriously considered. The evil is potent, both 
actively and negatively. Riders upon appropriation bills, 
and amendments wholly foreign to the subject matter of 
other bills, are proposed and accepted as the dire alternative 
to successful obstruction. The latter has therefore become a 
species of legislative blackmail. Carefully prepared meas- 
ures of great importance are mutilated, and the fruits of 
good legislation are minimized. Many instances of this char- 
acter could be given if space permitted ; and the practice nat- 
urally grows by what it feeds upon. 

The waste of time by the Senate, for which it has been 
subjected to severe censure, is wholly due to its archaic code 
of procedure. Hours are consumed in wrangling over trivial 
matters, and discussion travels over the universe in the 
effort to talk as much and say as little as possible. The 
standards of Senatorial debate are thus necessarily lowered, 
and its influence wanes as the bulk of the Congressional Rec- 
ord increases. But if this were the sole or the most impor- 
tant consequence, it might be endured. The very serious and 
deplorable result of needless and cruel consumption of time 
is that many measures of real importance are crowded into 
the end of the calendar and must be rushed to completion 
during the closing hours of the session, or be abandoned alto- 
gether. The great supply bills, for example, saddled with 
riders covering remote projects or sinister interests, and 
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carrying hundreds of millions in appropriations, can in the 
very nature of things receive but scant consideration, and 
must become laws, if they are to be enacted at all, with these 
shameful burdens upon them. Extravagance is the inevit- 
able consequence. Economic administration is impossible, 
and ill-digested legislation the rule in national affairs. 

Intimately related to this phase of the subject is the 
vastly expanded orbit of federal authority, as reflected in 
Congressional activities and the consequent increasing de- 
mands upon its time. The people are looking more and more 
to Washington and less and less to their state and municipal 
governments, as the agency for the conduct of their affairs 
and as the fountain of relief from all their difficulties. And 
the National Government is responding with alacrity. Hence 
the Congressional calendar has become a thing of appalling 
dimensions, while the bills " passing through the hopper " 
constitute an endless procession. In the Senate, 7,996, and 
in the House, 22,057 bills and joint resolutions, or a total of 
30,053, were introduced during the Sixty-third Congress, of 
which 417 public and 283 private laws and resolutions were 
enacted ; a total of 700 in all. The enumeration does not in- 
clude 1,426 concurrent and simple resolutions. It is safe to 
assume that ten per cent, of this vast output, or 3,000 bills 
and resolutions, are meritorious, and that all of them are 
entitled to the decent consideration of the committees to 
which they are referred. But since the life of a Congress is 
but 730 days, it is obvious that, with every moment of its time 
devoted to the public business, the intelligent and careful dis- 
position of even 3,000 bills is well nigh impossible. And that 
task is made to seem ridiculous — if it were not tragic — when 
subjected to a system of procedure under which the entire 
time of the Senate can be exhausted by the consideration of 
a single bill, or even of a motion to amend its rules, and when 
the session expires before a final vote can be taken upon it. 
A system falling under such an indictment is too vicious to 
endure. 

The work of the Sixty-third Congress was unusually com- 
prehensive, yet all that it did might have been accomplished 
in six months. Many matters of the greatest importance, 
which might easily have been disposed of, were necessarily 
postponed to a later time, and thus compelled to take their 
chances with others of perhaps greater moment arising from 
future developments. And the cost to the people of these 
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diffusive and wearisome discussions, intended for everything 
except information, is very great. Eight thousand dollars 
per day of eight hours is a moderate estimate of the sum 
which the people pay for the luxury of a Senate, any of whose 
members can, if so' disposed, talk for days without thinking 
at all. 

The right of unlimited debate is an anachronism in mod- 
ern parliamentary procedure. It survives only in the Cana- 
dian House of Commons and in the Senate of the United 
States. All other legislative bodies have eliminated it from 
their rules and practice. It has always been subject to abuse. 
" The dignity, the credit, and the authority of this House are 
seriously threatened, and they should be vindicated," said 
Speaker Brand in the English Commons in 1880, when the 
obstruction of the Parnellites forced the reluctant hand of 
that body, which then restricted liberty of discussion so far 
as to make government by the majority possible. The hour 
has come when the Senate must adapt its rules to the needs 
of the time and in harmony with justice, or the people will 
express themselves upon the subject in tones loud enough for 
the deafest reactionary to hear and understand. 

Nor can the majority justly plead its own helplessness 
under the incubus of rules which are immune to change. In 
The Noeth American Review for November, 1893, Senator 
Lodge justly charged the majority with responsibility for the 
filibuster then going on. " No minority," said he, " is ever 
to blame for obstruction. If the rules permit them to ob- 
struct, they are lawfully entitled to use those rules in order 
to stop a measure which they deem injurious. The blame for 
obstruction rests with the majority, and, if there is obstruc- 
tion, it is because the majority permit it. . . . They, and 
they alone, can secure action and initiate proceedings to 
bring the body whose machinery they control to a vote." 
And the Senator also said that " no extreme or violent 
change is needed in order to remedy the existing condition 
of affairs. A simple rule giving the majority power to fix a 
time for taking a vote upon any measure which has been be- 
fore the Senate and under discussion, say for thirty days, 
would be all-sufficient. Such a change should be made and 
such a rule passed, for the majority ought to have and must 
have full power and responsibility." 

At the written request of forty-two Democratic Senators, 
the majority leader on the first of March last named a com- 
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mittee to prepare and report a plan to the next Senate plac- 
ing reasonable limits upon Senatorial debate. That commit- 
tee will discharge Its duty, and the next Senate, if I mistake 
not, will take decisive action on the subject. It may be able 
to accomplish nothing else, but it will certainly endeavor to 
do that. The American Senate cannot, in justice to the peo- 
ple or to itself, continue to give shelter and asylum to an 
archaic and vicious system of procedure which enthrones the 
minority, is a menace to every scheme of progress, and the 
buttress of every entrenched abuse. 

Opportunity for legitimate debate will not be impaired 
by any contemplated change — that would be going to an 
equally dangerous extreme. Senate cloture will be entirely 
consistent with the right of full discussion. But the majority 
must be clothed with the power to control parliamentary pro- 
cedure and enforce the right to vote upon its bills and resolu- 
tions, or fail in its duty to itself and to the people. This is, 
as we have been told so often, an age of efficiency. Parlia- 
mentary opposition should mean voting against a bill. In the 
Senate, as in the House, " mere inertia must ^ease to be a 
match for ballots and brains. ' ' 

Chables S. Thomas. 



